INTRODUCTION
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including that caused by reduced access to credit 1 . Also Latvian banking system faced the crises: factual insolvency of the "Parex bank" in 2008 and the problems with "Latvijas Krajbanka" in 2011.
The author agrees that the Latvian financial market and its regulation are comparatively young, as it started to develop in 1990 2 . At the beginning of the development, the regulation was so liberal that caused in the first banking crisis in 1994-1995 3 . With the adoption of the new Credit Institutions Law in 1995, the situation with the legal regulation started to improve, especially when Latvia joined the European Union in 2004. But still new problems in the banking sector, especially case with Latvijas Krajbanka, indicated problems in the legal regulation of the insolvency of credit institutions and the protection of the creditors.
In general, according to the theory of the insolvency process, there are varying degrees of possible creditor involvement in decision-making in insolvency proceedings, based upon the functions it is determined should be performed by creditors. A determination as to which functions should be given to creditors involves a consideration of the overall design of the insolvency law and the balance to be achieved among the roles of the court, the insolvency representative, the debtor and creditors, in particular in terms of oversight and supervision. Creditor participation is increasingly regarded as an important element of an insolvency law, especially as a counterbalance to the roles assigned to other participants under the law and as an important means of safeguarding creditor interests. One approach allows creditors only a low level of participation. Under such insolvency laws, the insolvency representative is required to make all key decisions on uncontested general matters of administration, with creditors playing a marginal role and having little influence. Other approaches afford creditors greater participation in the proceedings. Such participation may range from participation at an initial meeting where certain matters are considered, to an ongoing role, which may require creditors to perform an advisory function or, at a higher level, to approve certain acts and decisions of the insolvency representative (1) restoration actions are not taking place in accordance with the restoration plan;
(2) the solvency of the credit institution has not improved to the extent anticipated in the time period specified in the restoration plan; or (3) it is determined that the restoration plan cannot be executed (Article 183 of Credit Institutions Law).
In all the mentioned cases, the creditors play a significant role in the insolvency process of the credit institutions. But the next case is a special exception: A decision on initiation of bankruptcy proceedings shall be taken, upon receipt of a petition, by a court. A decision of an administrator on the submission of a petition to a court shall be approved by the Financial and Capital Market Commission, but without any consultations or acceptance of the creditors (Article 184 of Credit Institutions Law, 1995) . This legal norm of the insolvency law influenced a lot of the insolvency cases of the Latvijas Krajbanka and was a reason to submit the constitutional claim to constitutional court by the creditors.
The constitutional complaint was submitted by the creditors of the insolvent joint stock company "Latvijas Krājbanka". They note that the contested norms deprive them of the right to decide upon issues related to their property, since by leaving the decision on implementation of the restoration procedure at the discretion of the administrator and the Financial and Capital Market Commission (FCMC), the creditors are not involved in the decision-making. Article 105 of the Satversme Constitution of Latvia stipulates, that:
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Everyone has the right to own property. Property shall not be used contrary to the interests of the public. Property rights may be restricted only in accordance with law. Expropriation of property for public purposes shall be allowed only in exceptional cases on the basis of a specific law and in return for fair compensation 7 (Satversme, 1922).
On The Constitutional Court assumed that Article 105 of the Satversme envisages comprehensive guarantees to property rights, including the right to claim in connection with meeting obligations, as well as the right to decide on property related issues. However, the Court also recognized that the owner assumes risks related to the use of his or her property. The State does not have the obligation to avert the loss of the property's value caused by market factors, as well as to assume responsibility for the credit institution's liabilities vis-à-vis its creditor 9 . According to the judgement by The Constitutional Court, the solutions in cases of insolvent credit institutions are aimed at the protections of depositors. In the insolvency procedure of a credit institution, it is important, first of all, to ensure lawful and effective course of this procedure, by entrusting it to a professional and independent expert-the administrator, secondly, to ensure the stability of financial market by imposing certain duties and granting rights to the supervisor of the financial and capital market-FCMC. The Constitutional Court recognized that the procedure, in which the decision on implementing restoration is adopted and approved, balances the interests of the creditors and society, envisaging reciprocal supervision and influence of the involved institutions and creditors, as well as ensures that a restoration plan, which is unfeasible and threatens the stability of the financial system, is not adopted, and that the creditors' rights are not unfoundedly restricted. In addition, FCMC also participates in assessing the insolvency solution (both in the case of restoration and bankruptcy procedure). Moreover, without the creditors' consent restoration is impossible. Thus, the procedure for adopting and approving the decision 324 US-CHINA LAW REVIEW Vol. 12: 320 on applying restoration, balances the interests of society and the creditors, envisages reciprocal supervision and influence of the involved institutions and the creditors. The court controls the lawfulness of the bankruptcy procedure, thus ensuring balance between the interests of the creditors and society. Therefore the Constitutional Court recognized that the restriction to the fundamental right is proportional and Section 179(1) of the Credit Institution Law complies with Article 105 of the Satversme. The Constitutional Court recognized also that the second contested norm (Article 179(2) of the Credit Institutions Law) was not applied in the insolvency procedure of the insolvent joint stock company "Latvijas Krājbanka", therefore it cannot infringe upon the fundamental rights of the submitters of the constitutional complaint. At the same time, the Court examined the applicants' statements that the "creditors have no right to appeal against the decision not to implement restoration". The Court found that, firstly, the Civil Procedure Law envisaged the right to appeal against any action by the administrator or lack thereof, secondly, several creditors of the insolvent joint stock company "Latvijas Krājbanka" had used this possibility in practice. Therefore, the Court recognized that the legal proceedings regarding the compliance of Article 179(2) of the Credit Institution Law with Article 92 of the Satversme should be discontinued.
The author agrees with the reasoning of the Constitutional Court, as they examined the issue from the narrow point of view whether the contested legal norms correspond to the Latvian Satversme (Constitution). But we have to look on this issue form the broader point of view. As indicated in the case proceedings the legal representative of the claimantssworn attorney E. Radzins, the financial corporation "Otkritije" has collected already 158 million of Latvian lats, missing 13 million in order to get 171 million Latvian lats, which was the minimum threshold in order to start the restoration of the Latvijas Krajbanka, established by the supervisor of the financial and capital market-FCMC 10 . It means that if the creditors can find 13 million Latvian lats or more, the restoration process could be started. Instead, the administrator, with the permission of the FCMC, submitted to the court petition to start bankruptcy procedure of the Latvijas Krajbanka. This is a bad financial management to start bankruptcy procedure without any consultation with the creditors. When the administrator was asked by judge how much time it takes to gather the meeting of the creditors, the answer was: one day. It means that from the Agreement) by Mr. J. Brazovskis on behalf of Latvian government (Instruction of the Cabinet of Ministers, 1999) 14 .
CONCLUSION
Taking into account the previous research, the author proposes the following amendment for Section (2) of the Article 184 of the Latvian law "On credit institutions": "A decision of an administrator on the submission of a petition to a court shall be approved by the Financial and Capital Market Commission after consultation with the meeting of creditors". In this case the rights of creditors are better protected, and it could reduce the new cases, when commercial banks are declared bankrupt. Restoration of the bank solvency is always better than a new bankruptcy case for the whole financial sector.
